Do I Need A Spanish Will

It is not compulsory that you obtain a Spanish will, but it is advisable – getting an English will recognised in Spain is a long expensive process and if a foreign resident dies intestate (with no will anywhere), the Spanish state could claim your property.  As an English resident (residence of domicile) in Spain you are permitted to dispose of your assets according to English laws without being affected by the Spanish “forced heirship” rules.

It is good advice that, if you have assets in Spain - from a property to a bank account, then you need a Spanish will, but keep a British will for assets you own in the UK.

Why? Because having a Spanish will prepared in Spain makes dealing with the deceased person’s estate simpler, quicker and cheaper for your beneficiaries when the inevitable occurs.

What should you do? Consider whom you wish to leave your Spanish assets to.

What goes in the will? This depends on whom you wish to leave your assets to and legal and tax advice. Spanish law will recognise absolute ownership known as “Nuda Propiedad” and the life interest known as “Usufructo Vitalicio”, there are tax efficient ways of incorporating these forms of ownership into your estate.  Spanish law does not recognise trusts and there also can be tax implications.

If you leave the legal title in a property to somebody you do not live with, you could protect the person living with you by granting them a life interest. The life interest will only lapse when the person dies.

Another consideration is Spanish inheritance tax.  Most Spanish residents leave their partners a usufruct “life interest” entitling them to live in the property without payment for the rest of their life, whilst ownership of the house can pass to the children.  In UK this would severely limit the open market value of the property and hence mitigate IHT I do not know if it is the same in Spain. 

Where is inheritance tax paid? This will depend on where you are domiciled for tax purposes. However the Tax Authorities in Spain will charge inheritance tax on any Spanish assets. Then each person who inherits in Spain will need advice on his or her tax liability.  It is the beneficiary who pays inheritance tax in Spain.  If the deceased is a British tax resident (residence of domicile), inheritance tax paid in Spain will be deducted from your British inheritance tax.   The British taxman charges inheritance tax on your worldwide assets and the deceased’s estate is liable for the payment of tax.

The Spanish Will can be prepared once you have considered who to leave your Spanish assets to and will be signed before a Notary in Spain or in the United Kingdom.  You can instruct the local Spanish Notario to prepare the will and if you are a foreigner living in Spain the will can be prepared in both Spanish and your native language in two columns. On the day of signing your will, somebody who speaks your native language is obliged to attend the signing with you and translate the Spanish part of the will.   The will is signed in the presence of the Notario and three witnesses.  This is called a Testamento Abierto, an open will, which is the usual form.

The Notario keeps the original in his files, gives you an authorised copy and sends a notification to a central registry in Madrid the Registro Central de Ultima Voluntad, the certification numbers of all Spanish wills are kept on file there to ensure that a legal copy can always be found.  The Notario’s fee will be about 60 euro
